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� TIME \@ "MMMM d, yyyy" �August 22, 2008�





Mr. Mark White


Government Relations Chair


Virginia Commonwealth Chapter, AI


PO Box 19595


Roanoke, VA 24019





RE:	Professional Liability Insurance


�  �





Mr. White,





We perused the AppraisalPort (FNC, Inc.) User Agreement.  Please note that we are only able to advise you how this agreement may impact Professional Liability Insurance.





Indemnity and Contractual Liability (proprietary rights, confidentiality, equitable relief) (Section 8 and 10) – We understand that many appraisers are asked to enter into contracts that contain an indemnity or hold harmless provision. Unfortunately, the provisions of the policy issued to you by Liberty �  �would not provide coverage to AppraisalPort (FNC, Inc.), or any of your clients pursuant to an indemnity or hold harmless agreement that you may have signed. Further, the policy would not provide any additional coverage to you for any added expense or obligation which you incur as a result of such an agreement.





The reasons for this position are found in the policy. First of all, Liberty’s insurance is afforded to only the company or those individuals that fall within the definition of "Insured" found in the policy. The definition of "Insured" does not include any of your clients. In addition, the EXCLUSIONS portion of the policy clearly indicates that the insurance afforded thereunder does not apply:





"...to any claim based upon or arising from the liability of others assumed by the Insured under any contract or agreement, unless such liability would have attached to the Insured even in the absence of such contract or agreement;..."





Please understand that signing such an agreement will not, in and of itself, jeopardize coverage under a Liberty policy. However the additional, potential risk and cost that may result to you would remain your sole responsibility and cannot be passed on to the carrier.





Limitation of Liability and Exclusion of Damages (Section 9) – AppraisalPort (FNC. Inc.)’s limitation of liability and exclusion of damages clause is effectively a Waiver of Subrogation. The CONDITIONS portion of your policy clearly indicates Liberty’s right to recover in the event a loss was caused by a third party: 


“In the event of any payment under this Policy, the Company shall be subrogated to all of the Insured’s rights of recovery against any person or organization, and the Insured shall execute and deliver instruments and papers and do whatever else is necessary to secure such rights.”





Liberty will waive its subrogation rights against a client of an insured to the extent that the insured had entered into a written agreement to waive such rights and that this agreement was entered into before the occurrence of the “Wrongful Act” that gave rise to a claim.





Arbitration (Section 12) – You are consenting to resolve disputes arising under the AppraisalPort (FNC, Inc.) User Agreement outside a court of law through arbitration (alternative dispute resolution). 





Disputes that are purely contractual in nature are not covered under your Liberty policy.  Professional liability claims would not be barred from coverage due to the fact that you agreed to informal dispute resolution subject to all policy
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terms and conditions. Written notice of a claim per policy Conditions VI is essential. The insurance company must participate in the informal dispute resolution if you intend to tender settlement of the claim.





However, our National Claims Counsel is not a huge fan of informal dispute resolution as this process has its own set of drawbacks; finding an experienced arbitrator with real estate background and knowledge may be difficult; also, many arbitrators are inclined to compromise, trying to appease all parties, even when it is not warranted. Many tout arbitration as being more cost-effective than litigation but our Claims Counsel has experience to the contrary.





Most importantly, by agreeing to informal dispute resolution you are waiving your right to a trial by jury. It is not always favorable to take a case to trial before a jury and in some circumstances our claims counsel will opt not to do so, for example, where she is a concerned about jury sympathy when the plaintiff is a borrower. However, in circumstances where it may favor your cause our claims counsel will opt for a jury trial. For instance, if the plaintiff is a lender, or sophisticated business person or organization, our claims counsel often finds that a jury will be more sympathetic to the appraiser and does not want to see the big business blame the appraiser for its own shortcomings. Our claims counsel tries to choose cases carefully and knows that some jurisdictions are better for jury trials than others. The point is simply that juries are not always as terrible as the press paints them, and our experience backs that up.





Exclusive Jurisdiction and Venue (Section 12) - You are agreeing that all arbitration proceedings, whether filed by you or against you, will be conducted in Lafayette County, State of Mississippi.  This will have cost and time implications and you have also lost the benefit of a California jury of peers.





Governance Laws (Section 12) – Although your appraisal work is in the state of �  �California, laws of �  � Mississippi shall govern the Agreement.  If there is a conflict between the laws of �  �California and those of �  � Mississippi, you are agreeing that the laws of �  � Mississippi will apply. 





Whether or not you agree to sign this document is a business decision for you to make.  If it is an important client, you may decide to sign the document and accept the associated additional risk.  It may be worthwhile to contact the client to see about negotiating a mutual Indemnity, Governance of Law and Exclusive Jurisdiction and Venue sections of the agreement.





We recommend that you review all contracts with an attorney of your choosing so that you fully understand what it is that you are agreeing to and how the agreements might impact upon you in the future. 





We trust this letter answers any questions and satisfies your concerns.  Please do not hesitate to contact our office if you would like to discuss the matter further.





Sincerely,











�  �Magda Pretorius-Jackson


magda@liability.com
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